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January 15, 2009

Vid ELECTRONIC FILING

Mr. Charles L.A, Terreni -
Chief Clerk of the Commission

. 8,C. Public Service Commission
P.O. Drawer 11649

Columbia, SC 29211

RE:  Application of Duke Energy Carolinas, LLLC for Approval of Energy Efficiency
Plan Including and Energy Elficiency Rider and Portfolio of Encrgy Efficiency
Programs (Docket No. 2007-358-E) -

Dear Mr. Terreni: -

~ Please find attached for electronic filing in the aBove—refercnccd docket the Brief of
Environmental Defense Fund, South Carolina Coastal Conservation League, Southern Alliance
for Clean Energy and the Southern Environmental Law Center. By copy of this letier T am

scrving a copy of the same on all parties of record via clectronic mail and U.S. Mail. If you have
questions, pleasc do not hesitate to contact me.

Sincerely,

" s/Gudrun Thompson

Enclosure -
Ce (w/encl.): Parties of Record (via electronic mail)



- BEFORE THE PUBLIC SERVICE COMMISSION OFF SOUTH CAROLINA

DOCKET NO. 2007-358-E

Inre: )y
Application of Duke Energy } JOINT BRIEF OF -
Carolinas, LLC for Approval of } ENVIRONMENTAL

Energy Efficiency Plan Includingan )} INTERVENORS
Energy Efficiency Rider and Portfolio )
of Energy Efficiency Programs }

PURSUANT to S;C. Reg. 103-851 and the South Carolina Public Sérvice
Cofnmission’s (“the Commission”) December 23, 2008 Order Requifing Briefs and
Denying Reqguest to Close Record (Order No. 2008-834), intervenors Scuthern Alliance
for Clean Energy, Environmental Defense Fund, South Carolina Coastal Conservation
League and the Sou‘rhcrn Environmental Law Center (collectively, “Environmental
Intervenors™), by and through the undersigned counsel, submit the foiiowing brie-}Lc on the

Encrgy Effi mency Plan (“bave -a-Watt™) proposed by Duke Energy Carolinas, LL.C

(“Duke” or “the Company™).

I INTRODUCTION

Environmental Intervenors welcome Duke’s eft&‘t to initiate a iérgcwscale energy
efficiency program in its South Carolina.sel;viqc ten_-itm;y and support the fulndam.cntai
concept behind Dukc’s.pl_'oposal_ in this procccding—thét a utility should receive a _
financial inccntiye sufficient to encourage pursuit of all cost-effective energy efficiency.
However, as proposed, Save-a-Watt would cost too much and yield too little energy
savings. Save-a-Watt’s a\-loidedﬁcostfbas;ed compenSﬁtion mechanism would biés the
company in favor of demand response programs and against conservation-plrogram_s and
would allow the company to capture an excessive share of the benefits of energy

efficiency, with littic benefit to customers. We urge the Commission to ensure that any



financial incentive it approves not only protects consumers, but also results in a
sustainable energy-efficiericy program that delivers maximum cost-effective energy
savings.-

IL. STATEMENT OF THE CASE -

On beptembe: 28, 2007, Duke i1led its application for approval of its Ener gy
Efficicncy Plan (“Save-a-Wait”) lor approval by the Comm;ssmn. In its application,
Duke requested appr ovai of 1} a “new regulatory approach to energy efficiency and
dcmand response pxograms (ii) an energy efficiency rider ; and (iii) a portfoho of ener gy
cfficiency proglams In support of its application, the (,ompany filed direct testimony on ‘
December 10, 2007 and rebuttal tcstlmony on January 24, 2008. Intervenors
Environmental Defense (now known as Environmemal Defense Fund}, South Cerolina
Coastal Conservation League, Southeru Altiance for Clean Energy and the Southern
Euvironniental Law Center filed direct testimony on January' 17, 2008 and surrcbuttal
testimony on January Zé, 2008, offering e critique of Dukc’s application and suggestions
as to how it could be improved., On Janue.ry 29, 2008, the Corﬁpany filed a joint motion
for approval of a partial settlement, resolving all issues between the Ofﬁce ol Reguiatory.
Staff (“ORS”), the South Carolina Energy Uscrs Committee (“SCEUC”) and Wal«Marﬁ
Stores BEast, L.P (“Wal-mart™), and on Feb'rua:ry I, 2008, the Company, ORS and
Piedmont Natural Gas Coinpany Inc. (“Piedmont”) filed a separaee joint motion for
approval of a partial settlement resolving certain issues,

On February 5;6,'2008 the Commission held a formal .cvidcntiary hearing, at’

'which the Company and Environmental Intervenors prescnted witnesses. Environmental

Intewenors filed a response opposing approVal of the partial scttlement on February 13,



2008. Duke rcéucsted that the Commission close the record and require the subm'.ission
of briefs and proposed order by letters filed March 18, 2008 .a_nd.November 25,2608, On
November 26, 2008, ORS filed a letter supporting Duké’s request for closure of the
record. Duke also ﬁlcd proposed program tariﬁ‘s on November 21, 2008. By Otder dated |
December 23, 2008 (Order No. 2008-834), the Commi-ssion denied Duke’s request for
cloéure of the record; however, the Commiésion granted the Company’s request for the
parties to brief the Commission on the Save-a-Walt proposal and ordefed that parties file
briefs by January 15, 2009, On January 8, 2009, tlhe Company filed a petition for

clarification and reconsideration of Order No. 2008-834, which remains pending.

.  LEGAL FRAMEWORK
The General Assembly has Vesfed the Commissionl w-ith “power and jurisdiction
to supervise and regulate the"rﬁtes and service of every pui)lic utility in this State . I. L7
S.C. Code Ann. § 58-3-140 (2007). An electric utility must file W‘iﬂ‘l. the Comnﬁis_sibn
“schedules showing’aii rates , . . established by the electrical utility and collected or
“enforced or to be collected or enforced \.J\‘zithin the _jurisdictibn of the commission.” SC
Code Ann, § 58-27-820 (2007).
In scttin.g rates, the Commission is bound by the pdnéiplc that “[cjvery rate made,

demanded or received by any clectrical utility . . . shall be Just and reasonable.” S.C.

Code Ann. § 58-27-810 (2007) (emphasis added). See Inre Application of South

Carolina Electric & Gas Company for Adjustments in the Company's Electric Rate

Schedules and Tariffs, Docket No. 2004-178-E, Order No, 2005-2 (S.C'. PSC, Jan, 6,. _
2005) (“|i|n setting rates, the Commission must determine a fair rate of return that the

utility should be allowed the opportunity to earn after recovery of the expenses of utility



operations.”). . This process “involves the balancing of the investor and the consumer

interests.” Southern Bell Telephone and Telegraph Co, v. South Carolina Public Service

Commission, 270 S.C, 590, 595, 244 S E, 2d. 278, 281 (1978). Specifically:

A public utility is entitled to such rates as will permit it to carn a return on the
value of the property which it employs for the convenience of the public equal fo

' that generally being made at the same time and in the same general part of the
country on investments in other business undertakings which are attended by
corresponding risks and uncertainties; but it has no constitutional right to profits
such as are realized or anticipated in highly profitable enterprises or speculative
ventures. The return should be reasonably sufficient to assure confidence in the
financial soundness of the utility and should be adequate, under efficient and
economical management, to maintain and support( its credit and enablc it to raise -
the money necessary for the proper discharge of its public duties,

Id. at 596,244 S E. 2d. at 281 (quoting Bluefield Water Works and Improvement Co. v,

Public Service Commission of West Virginia, 262 U.S. 679, 692-73 (1923)) (emphasis

added).

Where changes in rates or tariffs afc proﬁosed‘, the Commission must “hold a
public Hearin g concerning the la@fulness or reasonablencss” of the proposed changes,
.;:lhd must document fully its determination of “a fair rate of return based exéiusive[y on
reliable, probative, aﬁd substantial evidence on the whole record.” S.C. Code Ann, § 58-
27-870. While “[n]ollhirﬂlg iﬁ the plain. languagc qf the statute requires the PSC to adopt

any one paﬁicular - mcthodology” in sctting rates, Nucor Steel v. 8.C. Pub, Service

Commission, 312 S.C, 79, 85, 439 S. B 2d 270, 273 (1994) (construing identical language
in S C. Code Ann § 58- 5 240(1!)) the Commission has employed. the foliovmng
guidelines in evaluating ratcs of return requested by electric utilitics:

1) The rate of return should be suilicient to allow {the utility] the opportunity to
~ earn a relurn equal to firms facing similar risks;

2) The rate of return should be adequate to assure investors of the financial

soundness of the utlhty and to support the utility's credit and ability to raise

capital needed for on- gomg utility operations at reasonable cost;



3} The rate of return should be determined with duc re gard for the present
business and capital market conditions facing the utlhty,

4} The rate of return is not formula-bascd, but requires an mformed expeit
judgment by the Commlsszon balancing the interests of sharcholders and
custoihers.

In re Applicaﬁon of South Caroiiﬁa Biectric & Gas Company for Adjustments in the

Company's Electric Rate Schedulés and Tariffs, Docket No, 2004-178-E, Order No.

2005-2 (8.C, P.S.C. Jan. 6, 2005). See also In re Application of South Carolina Flectric

& Gas Company for an lncreasé.in its Electric Rates and Charges, Docket No. 2002-223-
E, Order No. 2003-38, 225 P.U.R.#l‘h 440 (8.C. P.S.C., Jan. 31, 2003) (same).

Duke’s request in this pl;OCeI(:‘,diIlg for a novel éompensation mechanism and a
rider on rates alse impli.cates 8.C. Code Ann. § 58-37-20, which governs the adoption of
procedures cncomagmg energy efficiency and conservatlon That sectlon provzdcs in -
relevant part, thai

the Commission may adopt procedures that encourage electrical utilities . .
- to invest in cost-effective energy efficient technofogies and energy

conservation programs. If adopted, these procedures must: provide
incentives and cost recovery for energy suppliers and distributors who
invest in energy supply and end-use technologies that arc cost-effective,
environmentally acceptable, and reduce energy consumption or demand;
allow encrgy suppliers and distributors to recover costs and obtain a
reasonable rate of return on their invesiment in qualified demand-side
management programs sufficient to make these programs.at least as _
financially attractive as construction of new generating facilities; require

. the Public Service Commission to establish rates and charges that ensure
that the net income of an electrical or gas utility regulated by the
commission afler implementation of specific cost-effective encrgy
conservation measures is at least as high as the net income would have
been if the energy conservation measures had not been implemented.

S.C. Code Ann. § 58-37-20..
IV. ARGUMENT: SAVE-A-WATT’S AVOIDED-COST-BASED

COMPENSATION SCHEME IS FUNDAMENTALLY FLAWED AND
RESULTS IN A WEAK MENU OF PROGRAMS




Save-a-Watt’s avoided-cost-based compensation mechanism would not pr_byidc
the Cbmpaﬁy with an incentive to pursue all cost-effective cjricrgy cfficiency and would _
allow the company to capiure dl’l excessive share of thc benefits of energy efficiency,
miﬁimizing the benéﬂt to ratepayers and threatening the sustainability of the program.

- These key flaws, in additic-m to others, are discussed in detelli} bel.ow.

A. Duke’ s pr.oposal that it receive as compensation 85 pércent of the
avoided cost of new generation is unsupported by the evndence and
counter to the public interest and state law '

. Under the proposed settlement with ORS, Wai—Mart and SCEUC, the Company
secks compensation for its SaveQa—Waii_ programs based on revenue rcqui;cmcn_ts cqual to
85 bercent of its avoided capac_ity a-nd energy éosts. Direct 'l‘cétimony of Ellen Ruff, Tr,
Vol. 1 at 119, _For thisbompensaﬂon structure to pass muster under state law, Duke must
show that, among other things, it is “just and r_easoﬁable,” S.C. Code Ann, § 58-2’?-8 10,
and would result in a “fair rate of rétﬁrn” to the Company, S.C. Code Ann, § 58-27-870.
: _Duke has not met thxs burden. In fact, Duke has offered no support for the
appropriateness of either thc 90 percent ﬁgure it originally proposed or the Settlement’s
85 percent figure, 6ther tlhan the notion that it would represent a_“discount” of 10 (or 15)
perc.ent cc')fn parcd to the cost of genération-.

Faccd with repeated qﬁes_tions from the Commission and counsel for intervenors,
Duke witncsses_—inpiﬁding top executives of the Company—were unable to artiéuléte a
princi;ﬁied basis for the 85 percent figure. For cxample, when asked by the Commission
whether Dﬁke had perfbrﬁed any calculations using different avoidéd cost percentageé
“to sce if the program still works, or is there any kind of br-eak point for the company?,’.’

Duke Energy CEO Jl'ame's Rogers sidestepped the question. Tr. Vol. 1, pp. 210-211.



Duke P_‘résidcnt Elfen Ruff, when asked how Duke arrived at the 85 percent number,
stated simply that .th'at “Itwas a seﬁiement, and 85 pel.'cent was part of 'th_e. settlement. We
filed for 90, which we thought was the appropriate lev:.el' to file, and as part of the overall
settlement we agreed to 85.”-Tr._Voi.. 1, p. 160,

| The evi_deﬁcé_ offered in pre-filed expert testimony and at hearing showed that
© Save-a-Wait’s avoided-cost-based com pcnsatit;n mechanism would aﬂow Duke to
capture too large a share of the cost savings from energy éfﬁciency, while cﬁstomcrs
would see little benefit in tcfms of reduced energy bills. Cohvcrsel.y, if Duke is going to
be compensated richly fbr the Save-a-Watt program, it shoﬁid be achieving far greatef_
, energy sa\}ings.

Under the proposeci Settlement Agreement, a balanpe of over $87 mi]lion in
overcollected custdmcr chargés would be “flowed through” to customers Yia a rate _
decrement to offset ’Fhe' effect of the Rider EE (SC) increase. As Company v&dlnééses
acknowled géd, the $87 million DSM balance rcpfesents accumulated DSM billings in
excess of DSM costs incurred by Duke, i.e., money that Duke owes its customers and that
it mulst return to thein, regardless of whether the propdSed Settlement or the pending
Application are approved. Although the accelerated flow-through of the DSM'deferral_
balance would fniti gla;te the short-term rate impacts of the Rider EE (SC), no testimony or
other cvidence has becn offered to show that it i.s 1n the public intereét to tie the 1'ctufn oi;
1Ihese éverchargcs to éustomers to approval of the pending save-a-watt Application, rather
than through another proceeding where ﬂle accounting can be examined ri.n detail, |

'B. Save-a-Watt’s avoided-cost-based compensation mechanism would bias the

Company in favor of demand response programs and against conservation
programs. '



The avoided-cost co'mpcnsation'mechanism proposed by Duke would not, in fact,
provide the Company with a strong financial incentive to pursuc aff cost-effective energy
efficiency. Instead, Duke’s proposed compensation mechanism would bias the company
in favor of demand responsc programs and against more environmentally beneficial
conservation programs.

This bias is a result of “lost revenues™ due to reduced kilowatt-hour (“k'Wh’) sales
from energy conservation programs. (In confrast to energy conservation, demand
response programs do not result in lost revenues because they do not reducc electricity
sales.) As Witness Nichols explained,

The very structure of Save-A-Watt fails to incent extensive energy

_conscrvation. The reason is simple: ninety percent of avoided costs is the

maximum available to “cover” utility program costs, any net lost revenues,

and any sharcholder reward. The utility cannot pursue cost-effective

energy conservation whose costs approach ninety percent of avoided costs,

because that leaves diminishing room for recovering nct lost revenues, let

alone obtaining an additional shareholder reward. Conversely, if the utility

focuses on cheaper energy conservation --which is only a fraction of the

cost-cffective conservation potential ~- more room is left for net lost

revenue recovery and potential additional earnings.

- fr. Vol. 2, p. 767.

Thus, under Save-a-Watt, every dollar the Company spends on program costs is a
dollar that is not available to compensate the Company for lost revenues from energy
conservation programs, As a result, for encrgy conservation measures whose program
costs are close to their avoided costs, Save-a-Watt pfovidés at best a weak financial
incentive, This critical flaw in the design of Save-a-Watt may help explain why the
Company is proposing such low energy conservation figures.

Although the Company is recetving an excessive share of the overall savings, as a-

" result of lost revenues from conservation programs, it is not receiving any share of



savings for reductions in annual energy. Instead, Duke’s portion of savings results from
the compensation it receives for reductions in peak demand. Thus,. Save-a-watt not only
fails to provide a strong incenlive for energy conseﬁation%as proposed, it provides a
-disincentive‘ as the Company wouici actually lose rftoney on conservation programs.

Throughout these proceedings, Duke uses the term “ener.g_y: efﬁciency” tﬁ refer to
both demand response and cﬁergy conservation measures and programs. See, e.g., Cross-
examination of Theodore F. Schultz, Tr. at 294. However, it is important-. to distinguish
Between demand rcs'ponse and energy conservation, whi.ch produce very different reéults
‘and have different implications for {ﬁe Company’s future generation mix, envifénmé_ntal
impacts and rates. | |

Dcrt-tand res‘ponée is a set of measures that shifts clectricity use fr_ompeak to off-
peak demand perio;fl‘sj Energy conservation includes measures that result in less energy
used to performn the same function.. Cross—cxam_ination of Theodore E. Schultz Croés, |
Transcript Vol. 1 ét 294. See alsé Pre-filed Direct Testimony of David II\Iichois at 3, _'!‘r_.
at 760. |

| Demand resﬁc)n'se does not reduce total annual electricity gencration, so it results

in little or no avoided cmissions of conveﬁtionai of greenhousc gas pollutants.
Meanwhile, derﬁand response is very beneficial to the utility, Nichols Testimony,
Transcript at 699-700, which ult_ima‘fely charges for the same amount of KkWh, but avoids
paying for B!C_('Ztl‘ic'ltjlf on the market at its most éxpensivc, Pre-filed Direct Testimony of
David Nichols at 3, Tr. at 760, .01‘ building new peaker capacity. Cross-examination of

Theodore E. Schultz, Transcript at 294-295. For that_feason, demand-response has long



been standard p'ractice for utilitit;s in the United States", without the need for special
‘incentives or paym_ents. Nichols Testimony, Trénscript. at 700.

Energy conservation, in contrast, leads to less energy usc overall, which in turn
reduces Both environmental impacts and customer 'bills; Sce Cross-'cxaminatic'-)n of
Stephen Farmer, Tr. at 577. It also offsets the need for new base load capacity, averting
the cost fo the utility of building new base load power plants, see Cross-cxamination of
Janice D, Hager, Tr.‘ at 679, and the rate increaseé needed to pa}.J for them. This results i.n.
gréater reductions in customer bills and utility coéts, aﬁd greater positi.v_e‘ enviromﬁemal
impacts_tha'n demand response, Prefiled Direct Testimony of David Nichols at 14, Tr. at
. "'

The Save-a-Watt program as proposed is extremely demand-response heavy, to
the detriment of .sign.iﬁcant energy conservation achieixemént. The slatc of demand-
response pr(-)grams_ iﬁclu_de the residential Power Manager and thé non-residential Power
Share programs, Pre-iﬂed Direct T_éstimony of Theodore E. Schultz, Transclript Vol. 1 at
257, In additioﬁ, Du?ke- is ciqsing and re-packaging as_ “new” 700 MW of éld demand- |
response programs, fcﬂ which it now seeks compensalion. Prefiled Direct Testimony of
David Nichols at 18, I'r. at 775. Bul Save-a-Watt includes very few energy c_(')nservalion
programs, and the programs that .a;'e included do no.t represent industry best praclices.
Whilc Duke plans to -offér cnergy audits to both rc'sidcrlitial and non-residential
customers, id., these are aimed at both demand.response ancf cnefgy conservation. Cross-
examination of Theodore E Schultz, Transcript Voi. 1 at 297.. Flirthcr, Dufc.-is not | -.
plannihg on backing_ these up with much in the way of financing to make nle'cdcd

improvements. See id. (*“We typically combine [the assessments} with some kind of

10



promotion on the coﬁsewation side.”). * The only other energy conservation programs
inéludcd in thé_ﬁrst raft of progratﬂs are a_low-income program, incentives for resid_ential
ratepayers to buy_ new energy-star bulbs e'md. appliances, and ngw HVAC units, and

| incentives for non-residential ratepayers to improve lighting, HVAC and ventilation. Id.

Left off the list are critical programs éuch as new conStrﬁctlion progr;dms, Pre-ﬁ.lcd
Direet Testimony of Dohald Gilligan at 1 1I , Tr. at 435, training programs to fnakc sure
new HVAC sysiems aﬁd other cqu.ipmcnt.ar'é properly installed, id. at 12, 436, programs
that improve entire HVAC systems, inclﬁding ducfs and conllrols,- or a sfandard-offer
program for [arge customers. Id.af 13, 437. Overall, neither the residential nor non-.
residential-prog,lrams take a cdmprehensive approach that would imﬁrch .thc energy
efficiency of whole buildings and industrial processes—a hallmark of the most successful _
energy cfﬁcicncy programs run by utilities in other states.

In sum, Dui%c has proposed in this aocl;ct a dcmand-respohse-heavy program that
achievcs little in the way of energy coﬁservation. Tﬁis woul& not fulfill the goals of S.C.
Cc;dc. Ann. § 58-37-20, which .is.mea_nt to “cncourage elecirical _utilitiés ... to invest in
cost;cffective energy efficient tcchﬁologies aﬁd energy conservation programs.” We ﬁz‘gc
the Commission to order Duke-to submit an expanded menu of programs with a heavier
gohcéntration on energy conscfvation, and (o exclude from compensable programs the
700 MW of existing demand-response pro grarﬁs that Duke seeks to have included. |
| Duke readily admits that their initial slate of programs is incomplete, It has
sought to reassure the Commission and intervenors that Save-a-Watt as prbposed is only

a startiﬁg point, and that they hopé the menu of programs will grow and improve. See,

11



e.g., Cross-cxaminaﬁ onof Ellen T. Rufﬁ Tr. at 177, PIrCHﬁlcd Direct Testimony of
Richard Stevie at 8, ;l‘r. at 360. “

While Duke’s willingness to try new things is laudable, in light of the weak menu
of pro gra'ms put forward thus far, it is worrisome that there is no mechanism 1o ensure
that Duice will not leave measm'es that could achieve si g;liﬁcant énergy efficiency on the
table. |

S.hould the Corﬁﬁissioﬁ apbfove the Save-a-Watt program, environm cntal.
in'tclrvcnors urge fhe Commission'tol include a firm requirement that Duke, as it'promis_ed
during these proceedings, see e g. Pre-filed Rebuttal Testimony of Theodore E. Schultz,
Tr. af 269 (“Duke Exllergy Carolinas is committing to all cost-effective energy eﬂiciency,“
as.dcﬂned by NAPEE”); id. at 275 (“The Company welcomces all cost-effective program |
idcas.”), implement all cosf-effcctive energy conservation programs. |

As designed, Duke’s cost-effectiveness analysis undcfes_timzﬁes avoided cnergy
costs, and therefore chciudes programs frqm consideration thét are, in fact, cost cffective.
The basic cost-effectiveness calculation compares the program costs of an encrgy
'efﬁciency program to the avoided costs it yiclds. 1f avoid(_ad cqs.ts aré the higher of the
two, the measure is cost effectivc; if avoided costs are Iowcf, the measure is not,

But thi.s is not as straightforward as it seems, because differeﬁt a.wo‘ided cost figures can
‘be used for the cost-effectivc.ncss téSt. Duke proposcs-to use the cost qf new peaker
gcﬁc;‘aﬁon as its avoided cost figure (dsing the peaker methodol_ogy it uses in calculating
the PURPA QF I'ate), rather than the cost ﬁf base foad capacity, or a blended cost. Pré—

filed Direct Testimony of Ricﬁard G. Stevie, at 13, 'I'. Vol. 1 at 365. And heeause new

12



peaket generation is relatively inexpensive, oo few energy efficiency measures pass

. Duke’s cost-effectiveness test.

Environmental intervenors urge that f)uke should incorpdratc base load and
intermediate power plant costs into the avoided cost figure it uses for the cost-
effectivencss test, because it is proposing to build expehsive new base load and
intermediate power p}anlts to meet its projected need for electricity. If it did so, it would |
be able to put forward a far more robust set of programs. |
| Further, while cost-cffectivenésa; should be a crilefion for whether a- program is
included in Save-a-Watt, Duke _s.hm.sld also be looking at what programs will be most
effective in gencrating’.’ kWh through energy conservation. Because effectiveness is not
a major ctiterion, the initial batch of Save-a-Watt programs overlooks pro grams like
building c..nvclop.c improvements, or a standard offcr program, Which could quickly
achicve signiﬁcaﬁf results.

C. Basing Duke’s compensation for Save-a-Watt programs on a PURPA
avoided cost rate is not appropriate and not required by state law.

| ~ The Compaﬂy proposes that the rate uscd to quantify the value of avoided

capacity costs _be based on tﬁc methodolo gy, inputs and soﬁrces that are ndrmally used .to_ '
caiculaté the rate that Dukce pays for cnergy received from qualifying facilities (“QFs”™) as.
deﬁned by the Pubiic Utilitics Regulatoty Policy Act of 19.78 (“PURPA”)'. Farmer
Birect, Tr. Voi..Z at .5 20. Aithoﬁgh superficially appealfng, basing compensationlon -the
PURPA QF ratc is 'inappropriate and certainly not required under state law.

PURPA rates for purchased power are supposed (o reﬁect what it would actually
cost the i}tility to produce power, The problem with using the PURPA rate as the basis lor

compensation for energy efliciency, as Duke proposes, is that the PURPA rate is not

13



based on what it would cost the utility to deliver energy efficiency programs, but instead
is based instead on the k‘nuc_h higher cost of generation. Testimbny of David Nichols, Tr.
Vol 2, p. 694. In addition, PURPA rlates apply only to umeguieited third parties. Duke’s
_ prbposal that to receive PU RPA-type payments as a regulated utility is an unprf':ccdentcd
| proposal. In a sensc, as Witness Nicholslobse_rved, “Duke is asking ratepayers to
compensate the company as if it were an urﬁ‘egulated third party.” Nichols,i‘r. V.ol. 2, p
695. |

L,

D. A cost-of-service compensation mechanism would provide the Company with
a sufficient incentive to maximize energy savings. .

As discusscd above, Environmental Tntervenors support the core concept of
Dukc Savc -a-Watt proposal lhdt a uullty_ should rc.celvc a financial mcentwe suﬂmenf
to encourage pursuit, of all cost-effective energy cfficiency. This premise is consisteﬁt
.with state law: S.C. Code Ann, § 58-37-20 requires tﬁat the Commission provide
incel}tives and cost recovery fﬁr utility investments in “cost-effective, énvironmentally |
acceptable” measures that “reduce encrgy consuxinptio.n or demand.” Moreover, thdre is
ample evidence in the record that propér incentives for energy efficiency are nceessary |
and appropriate, |

Accor{ding.to the Company, cost—basedbapproachcs to compensation have failed in
the pﬁst.'- When asked about this claim, Dr. Nichols, an energy economics expert with |
over threc decadcs of experience tesuﬁcd that “[Mr. Rogers] said it had failed, but in fact
- 1t hasn’t.” I'r. Vol. 2, PP 709-710. Duke witness Janice Hagm lesuhed that the Company
had “tricd” the traditional method of recovery of program costs, lost revenues (aithough
they “never attcrpted to. recover™ those) an'c.E'sharcd savings. Tr. Vol. 2, p. 681, In short,

there is no evidence that the alleged “lailure” was due to anything inherent in the
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traditional cosl-Bascd model_—or, for that matter, that the Company fried very hard to
implement successfﬁl energy cfficiency programs .(as illusii'ated by tﬁe fact that Duke
collected over $87 million in customer charges in cxécss of program costs, Tr.‘Vol. 2at
5-7; 1. | |

| As discussed Iabove, {z_nder S.C. Code Ann. § 58-37-20, the .Commissior'l i:las the
authority to approve cofnﬁensation mechanisms for utility expenditures on .cncrgy |
efficiency and DSM. Pursuant to this authorily, the Environmental Intervenors
recommend that the Commission approve a compensation_mechahism'for .Dukc’s cnergy
efficiency gains undpr the Save-a-Watt programs based on Lhi.s cost—of—service model. To
promote_utﬂity _colnservati'on,"an appropriatc framework must address the following
elements, at a minimum: 1} A framework thrcby the utility recovers its direct costs for
operating consei‘vation programs, in an explicit and transparent fashion; -2) A ratemaking
methodology 1o a_ccqunt for the impact of energy conservation programs .in reducing
- utility sales of energy, if required'; and 3) Consideration of financial incentives to the
utility if it performs well in achicving.e.ncrg_y conservation goals, with possible penalties
for s"igniﬁcaﬁt undcrp'crfonﬁancc-. Nichols Testimony, Tr. Vol. 2 at 768. As Witness
Wilson exp?ained, “The best advicp that we've gétten from energy efﬁciency expetts
- around the country is that a proven approach using cost recovery, plus sonie fnethod o
-ensure that utility earnings are not adversely harmed by loss of sales, plus some kind of

performance incentive is the best approach.” Tr. Voi. 2, pp 827-28.

k Decoupling of revenues from sales {and the corresponding link between utility throughput and utitity
recovery of fixed costs) is the superior approach to reinoving a utility’s financial disincentive o pursue
energy efficiency. Lost revenue recovery should only be considered an inferim selution, as it is not the
best method to align the interests of utility sharcholders with thosc of customers and to promeote increased,
" sustained investments in energy efficiency, The approach needs to be reexamined, and decoupling should
be considered, at the earliest possibie tizne. ' .
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A higher bonus mccn‘clvc 1s appropriate for conscrvation programs {programs thal save
kWh) than for demand response programs (programs than save only kW) because
demand response programs benefit Duke by reducing system demand and because of the
greater environmental benefits from energy conservation programs. -

'fhc iﬁcentive should be based on actual verified peribﬁﬁance 0f achieving
cfficiency results and should be sﬁaled, with higher incentives for higher achievement.
The incenﬁve structure should includ.e a minimum performance sténdard, as a percent of
fhe base energy savings goal, at and_ above -which incentives are .earned, as well as
penaltie§ for poor performance.

E. How will ﬁoltclltiai federal mandates for energy efficiency al"fect Save-a-Watt,
since the new administration has sald it intends to invest substantial sums of
mongey in this area"

As of January’ 15, 2009, the proposed sti?nulus package from Congress wouid |

mclude the following investments in cnergy efficiency:

-0 Updatmg the hlcctrlcai Grid: Congress would like to invest $11 billion into -
the Smart Grid Investment Program to modernize the electricity grid to make
the clectricity grid rﬁore efﬁcient, secure, and reliable,

e Dircct }'undmg for Govemment Energy Elhuen{,y Coﬁgreqs would like to
invest $6 bxiizon for renovations and wpalrs o iedcrdl buildmgs focused on
increasing energy efficiency and conservation; $6.9 billion to help state and
iocal governments become .more energy cfﬁcient;land $1.5 billion to help
school districts, untversities and community éollcgcs, and municipal utilities |

become more energy efficient,
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e Low-income Housing Stock Improvements: Copgress would like to invest
$2.5 billion for a new program to upgrade HUD spoﬁsoréd low;inc.ome
housing to in‘creasé encrgy efﬁciency, including new insulation, windows, and

| furﬁaces; and $6.2 billion to helé low-income [amilies redu[ce their cncrgﬁr |
- coststhrough weatherization. | |

e Energy Star Incentives: C_ongress would like to spend $300 mitlion to provide
cginsumcr_s ﬁith rcbatc_aé for buying energy efficient Energy Star pfoducts to
replace old appliances. | |

e Energy Efficiency and Renéwabie Energy ﬁes:earqh: Congress would like to
award universities, companieés, aﬁd national _Iaboraiories $2 biﬂion in grants
for encrgy efficiency and renewable energy research, development,
demonstration, and d.eploymenl activities,

Duke stands to directly benefit from funds to update the electrical grid, which will
a-mplify the benefits that flow to the company from_ their current and future démand—
r.esponse programs, This cuts further againsf allowing the Company to colléct incenti;/es
through the Save-a-Walt program for demand fcsponse progréms that were _airéady‘ _in
their seif—int.ere.st. |

There will b.c a general .increasc. in non-utility-sponsored energy efficiency as the
state_and local gbvemmcnt, school, and low-income energy efficiency grants are
disiributed and spent. This redoubles the importa__nde of ekacling measure.ment and
vaiuation to make surc that Du]lcc' does not collect incentives for energy conservation for
which it is not responsible. Dﬁke may also see a modest curlailment in cicctricity

consumption growth from these programs, as well as from the enefgy«s‘c&r incentives.
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Further, the energy-star incentives may affect th.e cost-effectiveness of Duke’s own
p]anne‘d energy-star incentives.
F. Conclusion

In summary, there is no reason the Commission cannot craft a proper incentive
without using th;‘ flawed avoided cost approach proposcd'by. Duke. Duké may nol ho]ldl
its least-cost planninig obligations hostage to its internal management decisions re gardipg _
what is “appropriatc”. reguiafory--treai‘ment. That is_l for th.i's Commission to decide.
Aécordiﬁgly, Environmental Intervenors urge the Commission to disapprove Duke’s
proposed avoi.ded-cost compensation scherhe and instead adopt a compensation
meehanism based on recovery of program costs and lost I‘IC\./.CI‘HIJGS and an equitable

T

performance incentive tied to explicit savings largets,

RELIEF REQUESTED.
The Environmental Intervenors respectfully request that the Commission grant the
following relief:

A, Approve Duke’s proposed pr'ograms on an interim basis, subject to the following
- regulatory conditions:

1. Duke shall work with an advisory group, including interested parties to this
docket, to develop an expanded portfolio of energy conservation programs. Duke shall
submit these new programs to the Commission for approval prior to commencing
program activities for years 2 through 4,

2. Duke shall maintain existing customer accounts on Rider Interruptible Service
for four years, allowing transfer of existing customers to, and cnrollment of, new -

customers in Power Share,

3. Duke shall perform an analysis of the energy efficiency inipacts necessary to
avoid or defer new baseload generation in the Company’s Integrated Resource Plan.

_ 4. Duke shall implement all coét—effective energy efficiency pro gralns and shall
- achieve ongoing annual energy savings of at lcast (.34 percent of 2009 retail electricity
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sales by 2009, 0.37 percent of 2009-retail electricity sales by 2010, 0.54 percent of 2009
retail electricity sales by 2011, 0.75 pereent of 2009 retail electricity salcs by 2012
(totaling a cumulative 2% by 2012) and one percent (1%) of 2009 retail electricity sales-
by 2015, and shall achieve annual ¢nergy savmgs of at least an additional one percent
(1%) per year thereafier, :

5. The Compcmy shail provide to the Commission an annual accountmg of the
chergy (MWh) and capacnty (MW) savmgs from Save-a-Walt programs.

6. Future revenues from carbon emission allowances, credits or offsets resulting - -
from save-a~watt programs shall be credited to customers or reinvested in the programs.

B. Disapprove the Company’s proposcd avoided-cost-based compensation mechanism
and proposed Rider EE, and -

1. Approve a compensation mechanism for Duke’s energy efficiency gains under
the Save-a-Watt programs including the following: (i) Recovery of reasonable and
prudent program costs; (ii) Compensation for three years of net lost revenues; and (iii) A
bonus incentive based on a percentage of shared savings of 5 pclcent for demand
response and a range of 10-12% for conservation programs if savings meet or exceed
targets descnbed in paragraph A. 4 above.

2. In the altematlve,-rcquzre Duk_c to file a new application for a compensation
-mechanism, In the interim, Duke shall place incurred program costs into a deferred
account and Duke may earn a return on them per [sc statute/regs] and the contents of the
deferred account will be subject to {rue-up once an appropriate compensation mechanism
is approved by the Commission.

C. Allow all intervenors the opportunity to comment on the subsequent filings in this
docket, including the Company’s submissions pursuant to paragraphs A and B above, and
to request additional public and/or ev1dent1a1y hearings on issues raised by those
submissions. :

D. Reqmre the accumulated balance of the DSM deferred accounl to be refunded Lo
customers separate from Save-a-Watt over the next two years, and the accounting for
such refund to be subject to Commission review during the Company’s next rate case.

E, Grant such other relief as the Commission deems just and proper.

Respectfully submitted, this 15th day of January, 2009.

s/Gudrun Thompson
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Gudrun Thompson
Southern Environmental Law Center
200 W. Franklin Street, Suite 330
- Chapel Hill, NC 27516
. Telephone: (919) 967-1450
Fax: (919) 929-9421

J. Blanding Holman IV, SC Bar No. 72260
38 Broad Street, Suite 200

Charleston, SC 29401

Telephone: (843) 720-5270

Fax: (843) 720-5240

Attorneys for Environmental Defense Fund,
Southern Alliance for Clean Energy,

South Carolina Coastal Conservation League and
the Southern Environmental Law Center

20



| CERTIFICATE OF SERVICE
I hereby certify that the following persons have been served with the Brief of

Environmental Defense Fund, South Carolina Coastal Conservation League, Southern
Alliance for Clean Energy and the Southern Environmental Law Cenler by electronic

. mail:

Catherine E. Heigel

Duke Energy Carolinas, LLC

Post Office Box 1006, ECO3T
Charlotte, NC, 28201-1066

Email: ceheigel@duke-energy.com

Nangtte S. Edwards

Office of Regulatory Staff

1401 Maine Street, Suite 900
Columbia, SC, 29201

Email: nsedwar@regstaff.sc.gov

Frank R, Ellerbe I11

Robinson, McFadden & Moore, P.C.
P.O. Box 944

Columbia, SC, 29202

Email; fellerbe@robinsonlaw.com

Jeremy Hodges

Nelson, Mullins, Riley & Scarborough
1320 Main Street - -

Columbia SC 29201

Email:

Jeremy hodges@nelsonmullins.com

James H. Jeffries [V .

Moore & Allen, PLLC

Bank of Amcrica Corporate Center -
100 North Tryon Street, Suite 2700
Charlotte, NC 28202
jimjeflries@mvalaw.com

This 15th day of January 2609.

" 8/ Gudrun Thompson

Elliott & Elliott, P.A.
721 Olive Street

“Columbia, SC, 29205

Email: selliott@elliottlaw.us

~ Bonnic D. Sheaty

Robinson, McFadden & Moore, P.C.
Post Office Box 944-

Columbia, SC, 29202

Email: bshealy@robinsonlaw.com

. Robert E Tyson, Ir.

Sowell Gray, Stepp & Laffitte, LL.C
Post Office Box 11449 '
Columbia, SC 29211
RTyson@sowell.com

Lawrence B, Somers
Duke Energy Carolinas, LL.C

-Post Officc Box 1244, PBOSE

Chariotte, NC 28201-1066
Email: [bsomers@duke-energy.com



